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STATEMENT OF THE CASE
Nature of the Case
Sara

J.

Frank appeals from her convictions and sentences in three separate cases

which were consolidated

at trial.

She appeals her convictions and sentences for possession

0f marijuana (three counts) and possession of drug paraphernalia (three counts).

Statement of Facts and Course of Proceedings

The

district court, in its

capacity 0f intermediate appellate court, described the facts

and procedure leading

to Frank’s six

[Frank]

was charged

misdemeanor convictions

in three separate cases With Possession

Marijuana and Possession of Drug Paraphernalia.
consolidated for

as follows:

of

The cases were

before a jury.

trial

The ﬁrst charge arose on December 27, 2015. At
was a passenger in a vehicle subj ect t0 a trafﬁc stop.

appellant

that time the

In the course

0f a search of the appellant’s purse the police discovered a marijuana pipe

and a small amount 0f marijuana. The second charge arose 0n January 1,
2016. The appellant hosted a gathering at the Capitol building called “Idaho
Moms for Marijuana New Year’s Smoke Out. “Social media indicated that
the group

would smoke marijuana on

the demonstration the appellant stated she

access a bag that contained marijuana.

was going t0 smoke and began t0

A

year

later,

demonstration by Idaho Moms for Marijuana on
removed marijuana and gave it t0 the ofﬁcers.
Prior to

trial

she again headed a

the Capitol steps.

cystitis].

necessity defense t0

She

the appellant sought a ruling that she could utilize the

necessity defense [t0 justify her use 0f marijuana to treat her
interstitial

At

the steps of the Capitol building.”

The magistrate denied
the jury. The jury found

symptoms of

the request t0 submit the
the appellant guilty of three

counts 0f Possession 0f Marijuana and three counts 0f Possession 0f Drug
Paraphernalia.

(R.,

pp.228-229 (explanation added).)

On
abused

its

appeal to the district court, Frank, through counsel, argued that the
discretion

by

(1)

trial

court

denying her motion t0 instruct the jury 0n the defense 0f

necessity, (2) denying her pro se

motion

t0 reconsider that ruling,

jury instruction 0n the necessity defense.

(R.,

and

pp.177-178, 229.)

(3) failing to give a

After argument

(ﬂ

generally Supp. Tr. pp.1-41), the district court entered an Opinion on Appeal (R., pp.228-

242) afﬁrming the magistrate court’s denial 0f Frank’s motions and afﬁrming the court’s
refusal t0 give the jury a “necessity” instruction.

ISSUE
Frank

states the issue

Did The

0n appeal

Trial Court Err In

A

as:

Not Permitting Ms. Frank To Present Evidence
And In Not Permitting A Jury

Of
Necessity Defense In Her Case
Instruction On This Defense?
(Appellant’s Brief, p.1

The

1.)

state rephrases the issue as:

Has Frank failed to show that the

trial

court erred in refusing to allow her to present

evidence in support 0f her proffered necessity defense and by refusing t0 instruct the jury
0n that defense?

ARGUMENT
Frank Has Failed T0 Show That The Trial Court Erred In ReﬁJsing T0 Allow Her T0
Present Evidence In Support Of Her Proffered Necessity Defense And BV Refusing To
Instruct The Jury On That Defense
A.

Introduction

Frank claims the

by

district court erred

reﬁlsing to give the jury a “necessity”

instruction in regard t0 her use of marijuana t0 treat her

(E

(“1C”).

generally Appellant’s brief, pp. 12-3

incorrectly determined that “because there

may

symptoms

for interstitial cystitis

Frank contends the

1 .)

trial

court

be other treatments available for Ms.

Frank’s condition, she had not demonstrated either an immediate or a speciﬁc threat to treat

what the court termed

as her ‘chronic pain[,]”

and erred in concluding

need of treatment shown 0n the occasion 0f the ﬁrst

arrest[.]’”

that there

(Appellant’s Brief, pp.16-

17 (quoting R., pp.252-254).) Frank also argues that the district court erred
the last

by concluding

two possession charges—the “protest” charges—did not show necessity because,

at the time,

(Id.,

was “‘no

she “was also involved in the act ofpolitical protest of Idaho’s marijuana laws.”

p.17.)

Frank’s arguments

fail

for several reasons. First, as both the trial court

court concluded, Frank failed t0 presentprimafacie proof that she

threat

and

district

was faced with a speciﬁc

of immediate harm during the three incidents she was found in possession 0f

marijuana.

(R., pp.27,

232, 240.) Also, as intimated

by

the

trial

“immediate harm” and speciﬁcally found by the

district court,

prima facie proof that she could not have obtained

relief

offensive,

and

legal, alternative.

(R.,

court’s decision about

Frank failed

t0 provide

from her 1C symptoms by a

less

pp.27 n.1, 238-241.) Finally, in regard t0 the two

“protest” possession of marijuana charges, the district court correctly concluded that Frank

failed to provide

prima facie evidence showing

that she did not bring about “the

circumstances Which necessitated the illegal act.” (R., p.233.)

Standard of Review

B.

On

review 0f a decision rendered by a

district court in its

capacity, the reviewing court “directly review[s] the district court’s decision.”

De_Witt,

145 Idaho 709, 71

1,

184 P.3d 215, 217

Bradstreet, 145 Idaho 670, 183 P.3d

758 (2005)).

magistrate record to determine whether there

is

(Ct.

App. 2008)

The

m

intermediate appellate

(citing

Losser

V.

appellate court “reviews the

substantial

and competent evidence

to

support the magistrate’s ﬁndings of fact and Whether the magistrate’s conclusions of law

follow from those findings.” State V. Tregeagle, 161 Idaho 763, 765, 391 P.3d 21, 23 (Ct.

App. 2017). Whether the
are supported

district court erred is

based on whether the magistrate’s ﬁndings

and the magistrate’s legal conclusions follow therefrom. State

V. Pettit,

162

Idaho 849, 851, 406 P.3d 370, 372 (Ct. App. 2017).

Whether a jury was properly instructed is a question of law over which the appellate
court exercises free review. State V. Gleason, 123 Idaho 62, 65, 844 P.2d 691, 694 (1992);

Miller V. State, 135 Idaho 261, 265, 16 P.3d 937, 941 (Ct. App. 2000).

error,

any error

in the jury instructions

complaining party. State
V.

C.

V.

District

reversible

must have misled the jury or prejudiced the

Johnson, 145 Idaho 970, 977, 188 P.3d 912, 919 (2008);

ROW, 131 Idaho 303, 310, 955 P.2d 1082, 1089

The

T0 be

m

(1998).

Court Correctly Afﬁrmed The Magistrate Court’s Denial Orders

Idaho Code Section 19-2132(a) addresses jury instructions and states that in
“charging the jury, the court must state t0 them

all

matters of law necessary for their

may present t0 the court any written charge and request that it be

information. Either party

given. If the court thinks

it

correct

and pertinent,

it

must be given; ifnot it must be refused.”

A defendant is not entitled t0 a jury instruction that is an erroneous statement 0f the law, is
not supported by the evidence,

is

an impermissible comment 0n the evidence 0r

adequately covered by other instructions. State
1327, 1335 (1987).

V.

is

Johns, 112 Idaho 873, 881, 736 P.2d

“In order to determine Whether the defendant’s proposed instruction

should have been given, this Court must examine the instructions that were given and the
evidence that was adduced

any error

at trial.”

in the jury instructions

at

1335.

T0 be

reversible error,

at

1089.

a defendant requests an instruction, I.C. § 19-2132 has been interpreted as

requiring a two-prong analysis.

(1

736 P.2d

must have misled the jury 0r prejudiced the complaining

955 P.2d

party. Ro_w, 131 Idaho at 310,

When

Li. at 881,

State V. Eastman, 122 Idaho 87, 90, 831 P.2d 555,

558

992). First, the trial court must determine ifthe theory presented in the instruction applies

t0 the case.

Li.

Second, the

statement ofthe law.

reject the instruction.

I_d.

trial

court must then determine if the instruction

If the theory is not supported

Li.

But

if the

theory

is

by the evidence, then the

of the law, then the instruction should be given.
trial

court

is

a correct

court

must

supported by the evidence, then the court

must determine if the instruction is a correct statement 0f law.

statement of the law, then the

is

I_d.

Li. If it is a correct statement

If the instruction is

under an afﬁrmative duty

an incorrect

t0 properly instruct

the jury. Li. at 91, 831 P.2d at 559.

The Idaho Supreme Court discussed

the elements 0f the

common law

necessity in State V. Hastings, 118 Idaho 854, 801 P.2d 563 (1990).

behind the necessity defense

is

that a person

Who

is

forced to

defense of

The basic premise

commit an

illegal offense in

order to prevent a greater

P.2d

The court

at 564.

threat

harm should not be punished

reiterated the elements

0f immediate harm;

accomplished by a

0f the defense of necessity:

(2) the circumstances

have been brought about by the defendant;

for such illegal act. Li. at 855, 801

Which

necessitate the illegal act

to the

harm

avoided.1

must not

same objective could not have been

(3) the

less offensive alternative available to the actor;

was not disproportionate

(1) a speciﬁc

Li;

ﬂ

and

(4) the

harm caused

also State V. Tadlock, 136 Idaho

A defendant must present primafacie

413, 34 P.3d 1096 (Ct. App. 2001); ICJI No. 1512.

evidence supporting each 0f the four necessity elements.

ﬂ

State V.

Meyer, 161 Idaho

631, 635, 389 P.3d 176, 181 (2016); State V. Beavers, 152 Idaho 180, 185, 268 P.3d

(Ct.

App. 201
For

its

1,

6

response t0 Frank’s arguments, the state relies upon, and incorporates as

if

pp.228-242), Which

is

1).

fully set forth herein, the district court’s

attached t0 this brief as Appendix A.

the state

in support ofthe district court’s decision

and order.

Frank Failed T0 Present Prima Facie Evidence Supporting The First And
Third Elements Of The Necessity Defense — “Speciﬁc Threat Of Immediate
Harm” And “No Less Offensive Alternative Available”

Frank argues that the
to allow testimony

and

district court erred in

afﬁrming the magistrate court’s reﬁlsal

instruct the jury regarding a “necessity” defense.

the district court incorrectly held that she failed to present

1

(R.,

In addition to the court’s analysis and conclusions,

makes the following arguments

1.

Opinion 0n Appeal

it

(i.e.,

primafacie

“would not

instruct the jury 0n medical
Idaho.”
a valid defense in
Hastings, 118 Idaho at

In Hastings, the district court ruled that

necessity, because he did not consider

some evidence

Frank contends

it

The Idaho Supreme Court ordered that, upon remand, the jury should
be given a necessity instruction—remaining silent as to Whether there was prima facie
855, 801 P.2d at 564.

evidence t0 support such instruction.

may

be due

appeal.

ﬂ

11.,

to the fact that the defense

118 Idaho

made

at

856, 801 P.2d at 565. That silence

a convincing offer 0f proof for the record on

ﬂ., 118 Idaho at 855, 801 P.2d at 564.

evidence) supporting the ﬁrst and third elements required for such an instruction—that she

possessed marijuana due t0 a “speciﬁc threat of immediate harm” and that there was “no
less offensive alternative available.”

(Appellant’s Brief, pp.15-24.)

Whether based 0n

Frank’s submissions in support of her Motion in Limine (Supp. R, pp.434-438), or those
supporting her Pro Se Motion for Reconsideration (“Defendant’s Pro Se Motion t0 Present

Necessity Defense”) (R., pp.48-59), the
to present

threat

prima facie evidence

district court correctly

that, in

any the three

of immediate harm, and that there was no

concluded that Frank failed

incidents, she

was under a speciﬁc

less offensive alternative available to her

to treat her IC.

Motion

a.

Limine

In

The only supporting documents admitted during

the

March

13,

2017, hearing on

Frank’s Motion in Limine were (1) the afﬁdavit of Dr. Sunil Aggarwal (Supp. R., pp.439-

441 (Exhibit A)),
medical uses,

B)),

and

interstitial cystitis,

(3) Dr.

Tr., p.5,

by Dr. Aggarwal

(2) responses

and

his interview with

Aggarwal’s curriculum Vitae

L.16 — p.8, L.7.)

A

t0 written questions about

(id.,

Frank

(id.,

marijuana

pp.434-433 (Exhibit

pp.405-423 (Exhibit C)).

review of those documents veriﬁes the

E

3/13/17

district court’s

determination that Frank failed t0 present prima facie evidence establishing that she was

under a serious threat 0f immediate harm Which necessitated her possession of marijuana,

and

that there

were no

less offensive alternatives available to her t0 deal

with her 1C

symptoms.
Dr. Aggarwal’s Afﬁdavit in Support 0f Motion in Limine states in relevant part:

5.

That, Ms. Frank suffers from a condition

(1C).

IC

affecting

and pain;

is

known

as interstitial cystitis

a chronic, debilitating bladder pain syndrome most often

women.

Symptoms

include urinary frequency, pelvic pressure

That, Ms. Frank

6.

symptoms

as

was diagnosed with 1C

early as

in 2009, but reports feeling

2001 during her second pregnancy, and was

prescribed opioid therapies While Pregnant;
7. That, [a]fter the birth of her son she continued t0 experience pelvic pain
and was prescribed ﬁthher opioids for pain management including

OxyContin;
8.

That, the opioids helped with pain management, but left her feeling “out,

0f it”, and that

it

became

difﬁcult to leave her

home, and she experienced

signiﬁcant weight gain;

9.

That, due in part t0 these side effects

Ms. Frank discontinued using

opioids for pain management;

beginning in 2004 Ms. Frank began using Cannabis to

10. That,

treat

her

symptoms;
11. That,

while living in Oregon and Washington Ms. Frank used Cannabis

under medical authorization pursuant t0

state

approved medical marijuana

measures;

Ms. Frank reports the Cannabis alleviated her pain symptoms,
improved her function, and did not have the negative side effects she
experienced while on opioids
12. That,

(Supp. R., pp.440-441.)
Dr. Aggarwal’s afﬁdavit does not

for

show that,

at the

time of any of the three incidents

which she was charged with marijuana possession, Frank’s 1C condition was causing

her a “serious threat 0f immediate harm.” The afﬁdavit says nothing speciﬁc about Frank’s
physical status 0n the three days she possessed marijuana. Moreover, the afﬁdavit

show

there

was no

less offensive alternative

symptoms. According
Frank

felt

“out 0f

it,”

t0 Dr.

measures available

to

Frank

fails t0

t0 treat her

Aggarwal, the opioid alternative was working, but because

had difﬁculty leaving home, and gained weight, she

opioids and subsequently chose to treat her 1C

symptoms by using marijuana.

quit taking

Although more extensive, a review 0f the question-answer interview 0f Dr.

Aggarwal about
fails to

show

1C, the beneﬁts of marijuana,

and

his

communications With Frank also

Frank was suffering a serious threat 0f immediate harm, and had no

that

offensive alternative t0 using marijuana during the three “possession” incidents.

Supp. R., pp.424-433.)

variation in the range and intensity 0f

is

symptoms

including changes in an individual patient over time.

reported,

Patients

may

experience mild discomfort, pressure, tenderness, 0r intense pain in the

bladder and pelvic area.

.

.

.

Some current treatments

...

for

IC include bladder distention (Which is used
of pharmaceutical compositions by

in diagnosis as well), administration

bladder instillation, oral administration of pharmaceuticals, transcutaneous
electrical

nerve stimulation and injections of botulinum toxin, and in rare

cases, surgery. Education

Compounds

and emotional support

that are given

by bladder

polysulfate

antidepressants

such

sodium
as

Complementary therapies

[Elmiron],

amitriptyline,
utilized

is

a mainstay in treatment.

instillation include periodic

(dimethyl sulfoxide) administration and others.

pentosan

DMSO

Oral medications include
antihistamines,

ibuprofen,

and

tricyclic

aspirin.

include acupuncture, hypnosis,

and

pelvic ﬂoor massage.

Has he ever

e.

He has

treated

anyone for 1C with marijuana?

not

(Supp. R., p.425.)

There

are,

however, n0 speciﬁc controlled clinical trials or treatment
how t0 use cannabis preparations in the treatment of

guidelines involving
1C.

(Supp. R., p.426.)

9.

(E

Several segments throughout that interview support the district

court’s opinion, as follows.

There

less

Has he evaluated Ms. Frank’s medical condition?

10

He

has corresponded with her about her medical condition and intends to

meet her

in person in

August for more detailed examination and

history-

asked her by email 0n June 16th, 2016: “Tell me how and
why you integrate cannabis into your self—treatment and care.” Here is what
she reported to me on June 22, 2016:

When

taking.

I

I

have used Cannabis to replace opiate medication for pain
It helps With the inﬂammation and

relief since 2004.

urgency symptoms as well. It provides the ability t0 get out
0f bed and accomplish the day t0 day tasks, like cooking,
cleaning, lifting my daughter, or just even getting dressed
and taking a shower. Car rides and physical activity like a
bike ride require more intake, before and

after.

I

feel less

and more focused. Iwas even able t0 g0 back t0 school
and maintain a job when I had good access in
OregorﬂWaShington.

tired

It

and despair from
and long term condition.

also provides relief for the depression

living with such a very painful

have good days and bad days, depending on
0f movement, weather changes, and stress.

diet,

I

.

I

haven’t taken any other medications for

2009. Elmiron worked but

and the
than

stress

the

of taking

stress

it

made me

and pain

of illegally

.

amount

.

my

illness since

noticeably anti social

that followed

taking

was worse

Cannabis

instead.

made me
meds cause more damage than

Antihistamines and anti inﬂammatory medicines
too tired.

Over

the counter

and bladder cocktails
for a few months but they stopped working as well and the
doctor wanted me to d0 them at home every day. My
concern for What a daily catheter would d0 to my body made
me give that up. I tried dietary changes and physical therapy,
but the stress and pain of ﬁguring out what is okay to eat is
worse than eating What I want and just smoking for the pain.
help.

I

tried the bladder instillations

Iwas kicked out of physical therapy because

it

was

in Idaho

had too many cancellations from bad days Where I
couldn’t get into the car to g0 t0 the appointment because I
didn’t have medicine. Before I was diagnosed I attempted
t0 obtain pain management skills from the local pain clinic,
but they just wanted t0 give me opiates, including a
morphine implant, and then I was kicked out because I
and

I

11

admitted t0 using only Cannabis (an
wouldn’t accept anything else.

drug)

illicit

and

(Supp. R., pp.429-43 1 .)

As documented by Idaho

0n 4/19/2010: “The
effects of having some

urologist Dr. Saperston

Elmiron worked, but she did not

like the side

personality changes With the Elmiron so she stopped

was

also worried about catheters

and

all

been using

this since

For the

DMSO,

she

of the drugs that you put in the

bladder and the side effects of that and opted to stop

has had for improving her pain control

it.

is

it.

The best thing she

marijuana 0r cannabis. She has

per pain occurred in 2004, and that has helped her get

off all narcotics, and she

smokes every morning

to

n0 longer narcotic dependent for her pain. She
be able to handle the pain.”

is

Ms. Frank, in her written response, stated: ‘Antihistamines and anti
inﬂammatory medicines made me too tired. Over the counter meds cause
more damage than help. I tried the bladder instillations and bladder
cocktails for a few months but they stopped working as well and the doctor
wanted me to d0 them at home every day. My concern for What a daily
catheter would do t0 my body made me give that up. Itried dietary changes
and physical therapy, but the stress and pain of ﬁguring out what is okay t0
eat is worse than eating what I want and just smoking for the pain. I was
kicked out 0f physical therapy because it was in Idaho and I had too many
cancelations from bad days where I couldn’t get into the car to g0 to the
appointment because I didn’t have medicine. Before I was diagnosed I
attempted to obtain pain management skills from the local pain clinic, but
they just wanted to give me opiates, including a morphine implant.”
(Supp. R., p.432.)

Although marijuana

may have helped Frank cope with her symptoms from IC, and

despite the fact that she preferred marijuana as a

demonstrate

that,

at

the time she

was found

experiencing a serious threat of immediate harm.

way

t0 treat that

in possession

As

malady, she failed t0

of marijuana, she was

the prosecutor explained:

Defendant’s showing did not rise to the immediacy required for a necessity
defense.

Dr. Aggarwal stated that “there

is

a variation in the range and

symptoms reported, including changes in an individual patient
over time.” Defendant further stated that she used marijuana t0 address a
intensity 0f

variety of needs. Unlike a classic necessity defense example of the person
that breaks into a
is

home

seeking shelter from the deadly weather, Defendant

attempting to claim necessity simply because the weather could change.

12

Defendant’s claim does not rise to the speciﬁc threat of immediate harm

contemplated by the necessity defense. The trial court reasoned that
Defendant used marijuana as a general course of treatment.
that is

(R.,

pp.198-199 (internal citations and comments omitted).)
In effect, Frank seeks judicial sanction akin to having her

own “medical marijuana”

card in Idaho that would allow her t0 use marijuana to treat her long-term, yet varying,

symptoms from

IC.

The

state

does not dispute

that, in

her and Dr. Aggarwal’s View,

marijuana appears to have lessened her symptoms from 1C. However, as the

district court

opined, “The term ‘immediate harm’ cannot be read too narrowly

applied t0 a

medical condition. Writhing in pain

more than was shown

at the

moment should not be necessary,

fails to

show

that

Frank did not have any other

treatment options available to her.

Frank explained

(3)

all

less offensive

(i.e.,

legal)

Elmiron

DMSO because she was “worried

0f the drugs that you put in the bladder and the side effects of that,”

stopped taking antihistamines and anti-inﬂammatory medicines because they made her

too tired, (4) stopped using daily catheter treatments because she

body would

d0, (5) stopped dietary changes

pain of ﬁguring out what

2

from Dr. Aggarwal’s

that she (1) stopped taking

because she had personality changes, (2) stopped taking
about catheters and

but something

in this case is necessary.” (R., p.232.)

Further, as the district court held} the information derived

interview

When

is

okay

to eat is

was concerned what her

and physical therapy because “the

worse than eating what

stress

[she] want[ed]

and

and just

afﬁrm on the basis 0f the right-result, wrong-theory rule, the
must have been properly preserved.” State V. Hoskins, 165 Idaho 217,
443 P.3d 23 1, 240 (2019). The state clearly presented t0 the magistrate and district courts
the argument that Frank failed to show that there were n0 less offensive alternatives
available t0 her t0 address her IC symptoms. (3/13/17 TL, p.32, L.19 — p.34, L.18; R.,
“[I]n order for this Court t0

[alternate] theory

pp.235-238.)
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smoking

many

for the pain[,]” (6) she

was kicked out of physical therapy because she “had too

cancelations from bad days where [she] couldn’t get into the car t0 go to the

appointment because [she] didn’t have medicine, and (7) quit a pain management

program from a pain
morphine implant.”
It

clinic

because “they just wanted to give

[her] opiates, including a

(Id.)

appears that Frank’s desire t0 use marijuana t0 treat her IC

with her giving several of the alternatives a

fair

may have

chance of success.

interfered

Regardless, as the

Aggarwal’s report did not say that “there are no legal pain

district court noted, Dr.

management

skills

alternatives available t0 [Frank].”

(R., p.238.)

Because Frank

failed t0

present evidence 0f a serious threat of immediate harm, the district court did not err in
refusing t0 give Frank’ proffered necessity jury instruction. Frank has failed t0
the district court erred in afﬁrming the magistrate court’s denial 0f her

that

in Limine.

Motion For Reconsideration

b.

Frank’s

Motion

show

Pro

Motion

Se

t0

Present

Necessity

Defense

(i.e.,

Motion

for

Reconsideration) was supported in part by Dr. Aggarwal’s afﬁdavit and report of his

opinions and conversations with Frank that were considered in regard t0 Frank’s Motion
in Limine. (R., pp.48-59, 67-79.)

motion:

(1) Declaration

Frank also presented two new documents

0f Dr. Sunil Aggarwal

t0 support her

(R., pp.80-87; Exhibit H-3),

Defendant’s Prima Facie Declaration of Fact (Supp. Sealed R., pp.1-20).
Declaration

When

fails t0

show how she was experiencing a

and

Frank’s

serious threat 0f immediate

she possessed marijuana during the three incidents.

(2)

harm

Although Frank discussed a

variety of possible alternative treatments for 1C, the potential risks, and her decision that

ingesting marijuana

was

preferable t0 each alternative, she does not state that the
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list

of

alternatives is exhaustive.

Nor does

Dr. Aggarwal’s afﬁdavit state that there are

no

less

offensive treatment alternatives available t0 Frank.

In

its

Respondent’s Brief to the

district court, the state

with citations to the record, the evidence presented to the

Motion

for Reconsideration,

trial

summarized and

integrated,

court in support of Frank’s

and chronicled the alternatives offered

t0

Frank and her

reasons for not commencing, or not continuing with, such alternatives. Although lengthy,

its

thoroughness and accuracy merits repeating (with bracketed citations t0 the appellate

record replacing parallel internal citations), as follows:

Defendant
bedrest,

listed

numerous possible treatments

for her condition, including

morphine, Demerol, Vicodin, Percocet, Darvocet, Naproxen,

Ambien, Lunesta, Ibuprofen, Advil, Aleve. [Supp. Sealed R., p.2] In an
exhibit ﬁled with Defendant’s Pro Se Motion to present a necessity defense,
Dr. Aggarwal stated that “some current treatments for IC include bladder
distention

.

.

.

,

administration ofpharmaceuticals, transcutaneous electrical

surgery.” [R.,
nerve stimulation and injections 0f botulinum toxin, and
“Oral
Aggarwal continued,
medications include pentosane
p.71.]
.

.

.

sodium [Elmiron], antihistamines, tricyclic antidepressants such
as amitriptyline, ibuprofen, and aspirin. Complimentary therapies utilized
include acupuncture, hypnosis, and pelvic ﬂoor massage.” Id. Defendant
cited a siX-step treatment protocol developed by the American Urology

polysulfate

Association that included regulating water intake, diet modiﬁcation,
meditation, stress management, oral medications, bladder instillations,

BOTOX injections, and surgical interventions.
Defendant admitted that she has not

tried to

manage her condition
make the required

with some of these treatments and therefore cannot

showing that there is no less offensive alternative t0 marijuana use.
Defendant lists four medications as possible treatments -- Elavil, Tagamet,
Vistaril, and Atarax -- and states that she “researched these medications for
treatment of her condition, and weighed the risks and beneﬁts of each.”

[Supp. Sealed R., p.11.]

Defendant

states that she

has attempted t0 use

antihistimines and antidepressants to treat her condition, but did not put

forward any evidence that she has used Elavil, Tagamet, Vistaril, and
Atarax particularly t0 treat her symptoms. [Id. at 12.] Furthermore, despite
citing surgical procedures such as urinary diversion, bladder substitution,

cystoplasty, and cystectomy as possible treatments for interstitial cystitis,
Defendant made n0 claim to have attempted t0 treat her condition through
any of these legal methods -- simply concluding that she “does not consider
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be reasonable and
to treating her condition With Cannabis ﬂowers.”
.

.

.

[s]urgica1 [i]ntervention to

made

less offensive alternatives
[Id. at

17-18.] Defendant

BOTOX inj ections and Cyclosporine

similar statements in regards t0

Defendant cannot say that there are n0 legal alternative
drug use since there are legal
alternatives that Defendant admits she has not tried.

A.

[Id. at

14-15.]

would be

that

less offensive than illicit

Defendant rejected other possible treatment alternatives despite
recommendations from her medical care providers. In an offer of proof,
Defendant’s attorney stated: “They had suggested she be implanted with a

morphine pump

‘They’ being the doctors.”

to control her pain.

ﬂ

[3/13/17

alﬂ Supp. Sealed R., p.4] (“Defendant was referred

T11, p.1 1,

Ls.13-15;

to the St.

Alphonsus Pain Clinic

into the options provided

by the

.

.

.

.

[nurse practitioner] provided insight

[clinic],

including trying again With opioid

morphine implant. Defendant declined
Dr.
and the implant option as a treatment”).
Aggarwal reported that Defendant “declined to pursue this as she had in the
interim found Cannabis use to be effective at managing her pain.” [R.,
p.81.] Defendant presented documentation establishing that opioids had
previously been effective at treating the pain associated With her condition.
narcotics; through that option of a

prescription narcotics

.”); [R.,
helped with pain management
‘would
help with
p.81] (“[Defendant] recalls that the opioid therapy

[R., p.68] (“That, the

opiods

[sic]

.

.

.

Aggarwal reported that Defendant discontinued using
prescribed opioids in 2004 due t0 negative side effects including feeling
“foggy,” ﬁnding it “difﬁcult t0 leave the house,” and experiencing
“signiﬁcant weight gain.” [R., p.81;
alﬂ 3/13/17 Tr., p.10, L. 22 - p.1 1,
L3] (listing negative side effects of using prescriptions as weight gain,
immobility, and changes in the way she interacted with others). Defendant,
however, reported that her pain became worse, causing depression and
decreased activity, and that she gained a hundred pounds following her
function

.

.

.

.”’).

ﬂ

discontinuation 0f opioid therapy.

[R., p.81

(emphasis added),

alﬂ
ﬂwhen

Def.’s Decl. 0f Fact 3 (“After the cessation 0f narcotic medications,

Defendant’s chronic pain increased and mobility decreased, her quality 0f

was hindered

Defendant gained approximately 100
life was impaired
lbs.
by the despair and
.”). Defendant also
depression caused by her inability t0 care for herself.
reported that she decided to wean herself off narcotics after being accused
life

.

.

.

signiﬁcantly.

.

.

.

Defendant’s quality 0f

.

.

.

of narcotic-seeking behavior.

.

.

Defendant

[Supp. Sealed R., pp.2-3, 10.]

refused t0 use opiate narcotics again, despite their apparent effectiveness at
treating her pain.

EQ

at 10.

Defendant attempted several other legal treatment methods in
addition to opioids. Aggarwal’s report indicates that “Elmiron

made

worked but

[Defendant] noticeably anti social and the stress of taking

that followed

was worse than

instead.” [R., pp.71, 76.]

it

and pain

the stress of illegally taking Cannabis

Defendant further reported that she found some
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“limited” relief

by using Elmiron under

a doctor’s care, but that she

mood changes and stress due to the “possible harmful side
of the drug. [Supp. Sealed R., p.1 1.] In regards to other treatment
options, Defendant’s documentation indicated that “[a]ntihistimines and
anti inﬂammatory medicines made me too tired.” Id. Defendant found at
least initial relief With bladder instillations but discontinued because she did
not want to use a daily catheter. Id. at 13; [R., pp.71, 76]. Defendant was
“kicked out ofphysical therapy because
[she] had too many cancelations
.”
[R., pp.71, 76]. She was “kicked out [ofthe pain clinic] because [she]
and wouldn’t accept anything else.”
admitted t0 using only Cannabis
experienced
effects”

.

.

.

.

.

.

Id.;

ﬂ alﬂ

Defendant’s

.

.

.

[Supp. Sealed R., pp.4-5] (“Upon Ms. Kelly’s discovery of

use of Medical Cannabis for pain

illicit

relief,

Defendant was

informed she would not qualify for acceptance at the Pain Clinic.”). Even
most modest treatment plans, such as making changes t0 her diet, proved

the

She reported, “I tried dietary changes and
physical therapy, but the stress and pain of ﬁguring out what is okay to eat
is worse than eating what Iwant and just smoking for the pain.” [R., pp.71,
76.] While it is surely easier to eat what she wants and smoke for the pain,
maintaining a stricter diet seems as though it would have improved her
situation given that her symptoms are “signiﬁcantly impacted by
movement, diet, stress, and weather.” [Supp. Sealed R., p.9.]
too taxing for Defendant.

(R.,

pp.202-205 (brackets

original).)

Based 0n the above history 0f

alternatives offered to Frank,

either not use them, or discontinue their use,

Frank has failed

and her decisions

t0 demonstrate

any error

to

in

the district court’s ruling that she failed to demonstrate that her goal of successfully treating

her IC symptoms could not have been accomplished by a less offensive alternative. (R.,
pp.235-238.)

Therefore, Frank has failed t0

afﬁrmance 0f the
2.

trial

court’s denial 0f her

show any

Motion

error in the district court’s

for Reconsideration.

With Regard T0 The Two “Protest” Possession Of Mariiuana Charges,
Frank Failed To Present Prima Facie Evidence Supporting The Second
Element Of The Necessity Defense — “The Circumstances Which
Necessitate The Illegal Act Must Not Have Been Brought About BV The
Defendant”

Although the magistrate court did not ﬁnd
the

two

protest incidents

were brought about by
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that her possession

of marijuana during

her, the district court did.

(Compare

R.,

p.26 with R., p.233); see State
(2018).

The

Up

state relies

to

V.

upon the

Hoskins, 165 Idaho 217,

district court’s

was

decision 0n that issue.

now, Frank’s “necessity” argument

element has been based on her asserted need t0

in regard to the

treat

(E Appendix A.)
second “necessity”

her symptoms from IC

“politically necessary” for her to use marijuana as a

rallies.

_, 443 P.3d 231, 235, 240

prop

at

— not

that

it

two marijuana—legalization

(m Appellant’s Brief, pp.22-25; ﬂ generally R. pp.172-187 (Appellant’s District

Court brief); 2/7/ 19 Tr. (District Court argument).)

It is

well-settled that Idaho’s appellate

courts “Will not consider issues not raised in the court below.”

State V.

Idaho 830, 833, 252 P.3d 563, 566 (Ct. App. 2011) (citing State

V.

Mosqueda, 150

Wheaten, 121 Idaho

404, 407, 825 P.2d 501, 504 (1992)). The Idaho appellate courts have recently reiterated
that appellate court

review

is

limited t0 the evidence, theories, and arguments that were

m

presented below and that parties are precluded from presenting legal questions and theories

on appeal

different than the ones they presented t0 the lower court.

E,

Garcia-Rodriguez, 162 Idaho 271, 275, 396 P.3d 700, 704 (2017); State

Idaho 717, 721, 404 P.3d 659, 663 (2017); Hoskins, 165 Idaho
240.

To the extent Frank makes

any such issue by

at

V.

1g”

Cohagan, 162

_, 443 P.3d at 235-

a “political necessity” argument, she has failed to preserve

failing t0 present

it

below; therefore,

issue.
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this

Court should not consider the

CONCLUSION
The

state respectﬁllly requests that this

Court afﬁrm the

district court’s decision

afﬁrming the magistrate court’s denial 0f Frank’s Motion in Limine and Motion for
Reconsideration.

DATED this

8th day oprril, 2020.

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
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I
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have

OF

this 8th

SARAH E. TOMPKINS
DEPUTY ADA COUNTY PUBLIC DEFENDER
public.defender@ adacountv.id.gov

/s/

John C. McKinney

JOHN C. MCKINNEY
Deputy Attorney General
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APPENDIX A

Filed:

03/27/2019 08:33:05

District, Ada County
McGrane, Clerk of the Court
By: Deputy Clerk - Lyke, Martha

Fourth Judicial

Phil

IN

THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO,

lN

AND FOR THE COUNTY OF ADA

STATE OF IDAHO,
Case No. CR01-17-003001

Plaintiff-Respondent,

OPINION ON APPEAL

vs.

SERRA J. FRANK aka JENNIFER
FRANK,
Defendant—Appellant.

ATTORNEY FOR THE APPELLANT: DENNIS BENJAMIN
ATTORNEY FOR THE RESPONDENT: ENRIQUE GUTIERREZ
l.

The

appellant appeals her conviction on three counts of Possession of Marijuana

and three counts

of Possession of

ll.

The

appellant

and Possession

The
passenger

NATURE OF THE CASE

ﬁrst

in

of

Drug Paraphernalia.

FACTUAL AND PROCEDURAL BACKGROUND
was charged

in

three separate cases with Possession of Marijuana

Drug Paraphernalia. The cases were consolidated

for

trial

before a

jury.

charge arose on December 27, 2015. At that time the appellant was a

a vehicle subject to a

traffic stop. In

the course of a search of the appellant’s

purse the police discovered a marijuana pipe and a small amount of marijuana. The second

charge arose on January

1,

2016. The appellant hosted a gathering at the Capitol building

1Consolidated with CR-MD-2015-18202 and CR-MD-2016-23.
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called “Idaho

Moms

Marijuana

for

New

Year's

Smoke

Out. “Social

group would smoke marijuana on the steps of the Capitol

was going

the appellant stated she

A

marijuana.

year

later,

to

smoke and began

trial

access a bag that contained

it

Moms

for Marijuana

to the officers.

the appellant sought a ruling that she could

utilize

the necessity

magistrate denied the request to submit the necessity defense to the

defense.

The

The

found the appellant

jury

to

that the

demonstration

building." At the

she again headed a demonstration by Idaho

on the Capitol steps. She removed marijuana and gave
Prior to

media indicated

guilty of three

jury.

counts of Possession of Marijuana and three

counts of Possession of Drug Paraphernalia.
|||.

The

ISSUES ON APPEAL

appellant asserts the following issues: (1)

“[d]id

the court abuse

denying [her] motion to instruct the jury on the defense of necessity[?]"

abuse

its

the court

discretion

abuse

its

in

its

discretion by

(2) “[d]id the court

denying her pro se motion to reconsider that ruling?” and

discretion

in failing

to give

(3) “[d]id

a jury instruction on the necessity defense?"

Appellant’s Opening Brief, at 3-4.
IV.

When
trial

a

district

de novo), the

STANDARD OF REVIEW

judge considers an appeal from a magistrate judge (not involving a

district

judge

is

acting as an appellate court, not as a

trial

court. State

v.

Kenner, 121 Idaho 594, 596, 826 P.2d 1306, 1308 (1992). The interpretation of law or
statute

is

a question of law ove'r which the Court has free review. State

458, 462, 4 P.3d 570, 574

(Ct.

App. 2000).

zThe appellant represented herself for purposes of the motion
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to reconsider

and at

trial.

v. Miller,

134 Idaho

This Court conducts the following analysis,
involved.

The Court

of such discretion

and consistently with any

the Court considers whether the

finally,

Cameron

of reason.

considers whether the

v.

1.

trial

trial

guilt

“‘lf

v.

the requested instruction

require a

must provide

its

decision by the exercise

I.C.

must

§ 19-2132.

instruct the jury

In

on

other words, a

all

trial

matters of
court

‘material to the determination

must

of the

or innocence.‘ This necessarily includes instructions on the ‘nature and

the requested instruction.”

To

court acted within the boundaries

trial

court reached

on the rules of law that are

has been admitted.” State

(2017).

of

ANALYSIS

elements of the crime charged and the essential
that

one

court perceived the issue as

standards applicable to specific choices.

court presiding over a criminal case

deliver instructions

is

Jury Instruction

law necessary for the jury's information.

defendant’s

legal

exercise of discretion

Neal, 130 Idaho 898, 902, 950 P.2d 1237, 1241 (1997).
V.

“A

trial

Second, the Court considers whether the

discretion.

And

first

when an

trial

“at least

legal principles applicable to the

evidence

Meyer, 161 Idaho 631, 634-35, 389 P.3d 176, 179-80
is

not supported by the evidence, the court must reject

Id.

court to give a necessity instruction to the jury, the moving party

some

threat of immediate harm; (2)

factual support for

each element

The circumstances which

have been brought about by the defendant;

(3)

identified[:]” (1)

to the

The same

harm avoided.

180.
“Available to the actor" not "preferred by the actor."
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specific

necessitate the iHegal act must not
objective could not have

accomplished by a less offensive alternative available to the actor? and

caused was not disproportionate

A

Id.

(4)

been

The harm

161 Idaho at 635, 389 P.3d at

The magistrate found
(internal

reference to the appellant’s motion

in

resident of Garden City. She stands accused
misdemeanor possession of marijuana.

of

the following

in

limine

numbering omitted):

Defendant

is

a

three separate charges of

Defendant has been diagnosed with a medical condition known as

interstitial

cystitis (‘|.C.’).

a physician, licensed to practice medicine in Washington
D.C. and in the state of Washington. Dr. Aggarwal has personally examined
Defendant and is prepared to testify about the effectiveness of cannabis in
addressing Defendant’s case of IC.
Sunil Aggarwal

is

The defense submitted an affidavit and a medical report detailing
Aggarwal’s diagnosis and assessment of Defendant.
The

court finds that Dr. Aggarwal

subjects and that he would aid the

Defendant’s Motions

in

The magistrate found
satisfied: “[t]he

is

an opinion on these
understanding. Order Re:

quaiified to offer

trier

of fact

in its

Limine at 1-2.

second prong of the necessity defense had been

that the

medical situation

afflicting

Defendant

would appear to be a naturaIIy-occurring condition.”

The magistrate found

is

Id.

not attributed to any misconduct and
at 4.

that the prong concerning

whether the same objective could

have been accomplished by a less offensive alternative available
not

fit

the present case very well.

The

on the steps of the Statehouse"
marijuana."

Id.

in

The magistrate
disproportionate to the

defendant "does

were incurred

the midst of a protest about the legalization of
still

concluded that

this objective

less offensive alternative, “so this prong

is

also found that the prong related to the

harm avoided.

to the

state argues that two of the citations

However, the magistrate

been accomplished by a

Dr.

Id.
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could not have

satisfied.” Id.

harm caused was not

The magistrate found

the appellant failed to satisfy the prong of a specific threat of

immediate harm. “Her showing

is

the very

Idaho Supreme Court has said

is

a specific defense, and which our legislature has clearly

said

is

illegal.

The showing

embodiment

does not

still

a specific threat, nor

articulate

which the

of a medical necessity,

the harm

is

immediate. The medical report identifies cannabis as the best available approach to her
treatment, but not the only one."

The

first

step

in

Id.

analyzing the necessity defense outlined

Idaho 854, 801 P.2d 563 (1990)

was no need
this

for treatment

is

State

“A specific threat of immediate harm."

shown on the occasion

was medical marijuana

in

of the

first

arrest.

v.

In this

case there

There was no showing

The term "immediate harm"

issued elsewhere for treatment.

cannot be read too narrowly when applied to a medical condition. Writhing

moment

Hastings, 118

should not be necessary, but something more than

was shown

in

pain at the

in this

case

is

necessary.

The second two
protests

meant

arrests belie

any immediacy. These were “Mom’s

for Marijuana”

dramatize a social/Iegal argument extending beyond any particular

to

medical condition. The expressed intention to

"light

up”

was apparently a challenge

to

existing law rather than possession for treatment of a medical condition at that time.

The “Moms

Marijuana Smokeout" were events the appellant organized to be held

for

at the State Capitol.

She posted

in

advance

marijuana at them as a form of protest
7,

2018 Jury

Trial Transcript at

stating that this event

would be doing

OPINION

this

was going

174

in

of these events that

she intended

favor of legalizing marijuana

“There

(Officer’s testimony:

to transpire

and

that

.

.

.

at

in

was a

to

smoke

Idaho.

See March

social

media post

4:20 during the daytime, they

smoke-out, where they would be smoking marijuana on the front steps

ON APPEAL — PAGE
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of the Capitol building

.

.

.

just

|

stepped up, and she [the appellant] had stopped her

speech and said something along the
to

access the bag, and

smoke. And

weren’t.”);

Capitol building for a protest

was informed
So

at the time

was going

was

that

.

.

199

"A protest, that

|

was advised

then.

it

it

in

it

And so we

was going

to

marijuana

in

demonstration

Idaho.");

was

to

217-19

to the demonstration starting.

There was a female

individual

And then about halfway through
herjacket pocket
cigarette

.

.

.

.

.

.

She had

it.");

206

openly

“My

the

lid

stated later on that

presented before or at

trial

just stood

you

to the law.

[the appellant]

.

.

.

We were

was

the

briefed prior

by as the demonstration went on.
.

.

.

Serra Frank

.

.

.

it

to

be a

rolled

illegal

act”

were

and then removed what appeared

was a marijuana joint”).

who was

the organizer of the protests and

marijuana, as part of that protest. There

that the appellant

needed or intended

these events for pain management.

OPINION

l

thought she

understanding

spoke, kind ofthe head of the group

She removed

smoke

we

.

the speech, she pulled out a clear, plastic container out of

“brought about by the defendant,"
to

due

.

.

(Officer’s testimony:

For these counts, “the circumstances which necessitated the

was going

Idaho

Year’s Smoke-out

protest, that

legalization of marijuana

And then we

who

New

to the

spread the word about legalization of

testimony:

(Officer’s

work towards the

was sent

|

speech, that there was going to be marijuana

trying to basically

That you were

going to allow her to

not going to allow that,

be a peaceful

smoked

.

we were

put a stop to

after their

.

smoke now. So she went

her hand [after her speech],

had organized an event that
.

if

to

(Officer's testimony:

we were

the plan. However,

smoking

me

Idaho Mom’s for Marijuana

.

she took her wallet and had

to attempt

she was going

stepped up. And she asked

we

her

told

I

|

lines that
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to

who

said

she

was no evidence

smoke marijuana

at

For the

first

time

in

her reply

brief,

the appellant asserts she had a "dual purpose" at

The Court does

the protests, smoking for pain and to protest.

asserted for the

time

first

in

a reply

brief.

See

In

not consider arguments

the Matter of the

Board of Psychologist

Examiners’ Final Order Case No. PSY-P4B-01-010-002, 148 Idaho 542, 547, 224 P.3d
1131, 1134 (2010) (“‘We

will

not consider issues cited on appeal that are not supported by

propositions of law, authority, or argument.’ Although Wright does present argument and
authority

in

her reply

the appellant's reply

brief, ‘this

brief.

A

Court

not consider arguments raised for the

will

reviewing court looks only to the

initial

brief

first

on appeal

time

in

for the

issues presented because those are the arguments and authority to which the respondent

has an opportunity

to

Additionally,

it

respond

in

the respondent’s

brief."’).

does not appear the appellant raised a “dual purpose" protest

argument before the magistrate. This Court does not consider issues asserted

for the

time on appeal:

The longstanding
presented for the
It

is

rule of this Court
first

is

that

we

will

not consider issues that are

time on appeal.

for the protection of inferior courts.

It

is

manifestly unfair for

a party to go into court and slumber, as it were, on a defense,
take no exception to the ruling, present no point for the attention
for the court, and seek to present the defense, that was never
mooted before, to the judgment of the appellate court. Such a
practice would destroy the purpose of an appeal

and make the

supreme court one for deciding questions of law in the first
instance. Fernandez v. Aevermann, 2008 WL 9468649, *3 (Id.
Ct. App.) (citing Sanchez v. Arave, 120 Idaho 321, 322, 815
P.2d 1061, 1062 (1991); Smith

v.

Sterling,

1

Idaho 128, 131

(1867).

Even

if

considered, the record

in this

case would notjustify a necessity

defense.
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first

THE STATE’S ALTERNATIVE ARGUMENT
The

state maintains that the record establishes that the appellant did not establish

be accomplished by less offensive

that the objective could not

The
and

affidavit of Dr.

motion

her

management

for

legal alternatives.

Sumil Aggarwal relied on by the appellant

reconsideration

the

states

of her medical condition (internal

following

in

her motion

reference

in

to

in

the

numbering omitted):

That, Ms. Franks suffers from a condition known as interstitial cystitis (lC). IC
is a chronic, debilitating bladder pain syndrome most often affecting women.

Symptoms

include urinary frequency, pelvic pressure and pain;

was diagnosed with IC in 2009, but reports feeling symptoms
2001
during her second pregnancy, and was prescribed opioid
as early as

That, Ms. Frank

therapies while pregnant;
That, after the birth of her son she continued to experience pelvic pain and
was prescribed further opioids for pain management including OxyContin;
That, the opioids helped with pain

and

that

it

became

difficult for

management, but left her feeling “out of it,”
her to leave home, and she experienced

significant weight gain;

due in part to these
pain management;

That,
for

That,

beginning

in

side effects Ms. Frank discontinued using opioids

2004 Ms. Frank began using Cannabis

to

treat

her

symptoms;
That, while living

medical

in

Oregon and Washington Ms. Frank used Cannabis under

authorization

pursuant

to

state

approved

medical

marijuana

measures;
That, Ms. Frank reports the Cannabis alleviated her pain symptoms, improved
her function, and did not have the negative side effects she experienced while

on opioids;

shown to alleviate chronic pain symptoms, and in
cannabis for medical purposes it has been
approved
have
states that
integrated with other treatments to address debilitating medical conditions[.]
Affidavit in Support of Motion in Limine at 1-2.
That, Cannabis has been

OPINION
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limine

pain

In

State

v.

Meyer, 161 Idaho ___, 635 (2017), the defendant brought over three

caused by

of marijuana into Idaho “to avoid pain

ounces

his

medical condition.” The court

determined:

some evidence

he had tried other
medications which had not been as effective and had had negative side
effects that led him to “prefer” marijuana” for pain relief. 161 Idaho at 636, 389
P.3d at 181. However, Meyer did not present evidence that there was no legal
Without a prima facie showing
method by which he could manage his pain
including
that Meyer did not have any legal alternative to manage his pain
of Idaho,
in
State
the
legal
through the procurement of medications which are
Meyer cannot show that the district court erred in refusing to instruct the jury

Meyer

did

present

suggesting

.

that

.

.

.

as to necessity.
In this

case

Dr.

Aggarwal’s

affidavit indicates

her feeling ‘out of

the appellant switched from opioids to

became

“left

home, and she experienced

significant weight gain.” Affidavit in

at 2. His affidavit provides that

management

The appel|ant

that

it,‘

she switched from opioids

and not because of pain management
legal pain

.

Id.

marijuana because opioids

no other

.

it

to

Support of Motion

does not

of medical necessity of

B apparently

Cannabis

1

Limine

state there

were

defense contentions

consists of Dr. Aggarwal’s ten

for pain.” Exhibit

in

utilized.

cites “Exhibit B" in support of her necessity

before the magistrate. Exhibit

leave her

marijuana due to side effects

deficiencies. His affidavit

options she could have

difficult to

at

1.

page “evaluation

According to the

exhibit, the

appeilant “reports 3 years of prescribed opioid use from February 2001- Spring 2004."
Id.

at 2.

began with opioid therapies given in
She recalls trips to the ED for the
her
pregnancy.
during
room
the emergency
bladder pain for which she was given IV Demerol and short supplies of oral
Vicodin. After she gave birth to her son (10/22/2001), she had anticipated that
did
the pelvic pain might dissipate as her doctors had advised her. When
would
she
states
she
management:
pain
for
opioids
not, she continued to use
Her treatment

history for this condition

it
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be prescribed

“either

Darvocet or Percoset” and would take 2 tabs three times

a day. Eventually, she recalls she was started on the Iong-acting opioid
OxyContin twice a day, and she believes the strength was 10 mg. twice a day
(“the lowest strength"). She recalls that the opioid therapy “would help with
function" but would leave her feeling “foggy" and she found it “difficult to leave
the house" due to this. In Spring 2004, she states she stopped taking all
opioids. She states that she saw a gynecologist who told her the “pain is just
in your head and you’re a pill seeker." She states she self—weaned off of all
opioids after this and went back to her family doctor and for a time “stopped

seeing all doctors.” Five years later, during a later episode of care while
seeking medical treatment for her condition again, Ms. Frank states she was
recommended by a pain specialist doctor at St. A|[phonsus] clinic to
consider an implanted intrathecal morphine pump in December 2009 but
declined to pursue this as she had in the interim found Cannabis use to
be effective at managing her pain. Id. (Emphasis added.)

Funhen
Ms. Frank reports 11 years and 8 months of intermittent use of cannaboid
containing Cannabis botanical therapies, from December 2004 to present,
approximately 4 years of which occurred under written medical authorization
in Oregon and Washington state and for other
“Ms. Frank currently most closely identifies with

and supervision by physicians

times was self-directed. Id.
being a social activist for Cannabis policy reform[.]

Id.

at

(Emphasis

5.

added)
In

He was

Meyerthe defendant had a

prescription for medical marijuana from another state.

also designated as a medical marijuana provider for another person, and had a

was

doctor available by telephone as well. This
instruction. In this

there were no legal alternatives for pain

did not pursue

available legal pain

management
after

to justify a necessity

defense

tried

having a great time and wasn't hurting.”
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available to the appellant. According

told

she was

“a

pill

seeker.”

She

"realized

she

options.

marijuana for pain

Id. at 3.

1O

rise to the level of establishing that

she was

management

According to the appellant, when she

was

does not

it

she stopped taking opioids

all

enough

case the defendant made a more extensive showing of her medical

condition and use of marijuana. However,

to the appellant,

not

relief

“By ‘great time’ she

she

clarified

she was

feeling sociable

strain of

and

in

a good mood."

Cannabis named Blue

Dr.

be used

Aggarwal opined

necessary to allow her to
pain

Dr.

a particular varietal or

Cannabis could be reasonably expected

medical opinion, Ms. Frank’s use of Cannabis

significantly

and

effectively

urinary frequency

in social,

Aggarwal never opines

for

at 7.

Id.

that “[t]his type of

syndrome and associated

her functional tolerance

“She has a preference

City Diesel."

my

for pain relief. In

Id.

manage

her

no

and dysuria and

legal pain

medically

interstitial cystitis

management

Id.

at 7-8.

pelvic

improve

to significantly

occupational, and family spheres."

that there are

is

to

However,

alternatives available

to the appellant.

The
pain, but

it

appellant presented evidence that she prefers to use marijuana to

manage her

questionable that she showed there were no legal alternatives to

manage her

is

pain. This analysis

by a less offensive

would
[i.e.,

fall

under the “same objective could not have been accomplished

legal] alternative available to the actor" prong.

Estate of Bagley, 117 Idaho 1091, 1093, 793 P.2d 1263, 1265
affirm the lower court’s decision

court[.]”).

See

also State

v.

v.

legal theory different

e.g.,

Matter of

App. 1990) (“[W]e can

from the one applied by that

Young, 131 Idaho 303, 310, 955 P.2d 1082, 1089 (2002) (“The

propriety of jury instructions

review"); State

on a

(Ct.

See,

is

a question of law over which this Court exercises free

Macias, 142 Idaho 509, 510, 129 P.3d 1258, 1259

(“Because the propriety of a jury instruction

is

a question of law, on appeal

(Ct.

we

App. 2005)
exercise free

review" on the issue of whether a requested jury instruction should have been given).

While there

is

a substantial basis for consideration of the State’s position,

necessary to conclude

this analysis in light of the decision

question of specific harm.
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it

is

not

reached by the magistrate on the

MOTION FOR RECONSIDERATION
The

appellant contends the showing

in

support of her motion for reconsideration

was

also sufficient to warrant a necessity defense instruction.
specifically provide for nor prohibit a

“The Idaho Criminal Rules do not

reconsideration. This Court has adopted the position that a

trial

court

is

motion for

free to entertain a

motion for reconsideration, unless the criminal rule upon which the prior motion or

subsequent decision by the
State

v.

Lemmons, 2014

district

WL

court

was made

at *3 (Id. Ct.

6092544,

114 Idaho 319, 320, 756 P.2d 1083, 1084

(Ct.

at

2 (“Defendant has

filed

also

included

additional

legal

submissions and finds no basis to change

The evidence accompanying the
necessity defense instruction.

The

its

management

argument.

The

states he has never treated

OPINION ON APPEAL — PAGE

See Order Re:

court

has

reviewed

those

appellant’s pro se motion did not justify giving a

appellant included

interstitial

anyone

Montague,

earlier ruling”).

As

information from

cystitis."

Dr.

Aggarwal has never

team which evaluated

Evaluation Report at

with interstitial cystitis with marijuana

12

Page 239

Aggarwal

Dr.

part of his final year medical school

of the medical treatment

a few patients with

v.

primarily directed to her medical condition.

individually treated a patient with interstitial cystitis.

he "was a member

State

the appellant’s motion.

concerning his evaluation of her. These materials indicate

training,

(citing

a motion to reconsider that ruling and has

supplemented her motion with documentation

She has

App. 2014)

App. 1988)).

The magistrate considered and denied
Pending Issues

prohibits a motion for reconsideration.”

1.

(id.

for pain

He

further

at 2)

and

admits

“[t]here

are

.

.

no speciﬁc

.

how to use cannabis preparations
The

evaluation

medication that

is

me

was worse than

it.

For the

DMSO

the stress of

of the drugs that you put

Id.

at 9.

These

some

on

in

illegally

made me

(Emphasis

too tired."

[“a

it

Id.

at 7—8.

“As

worked, but she

changes with the Elmiron so she

she was also worried about catheters and

the bladder and the side effects of that and opted to stop

do the materials submitted with her motion

materials, as

in original.)

taking Cannabis instead.

4/1 9/201: ‘The Elmiron

personality

[“bladder instillations”]

all

at 3.

noticeably anti social and the stress of taking

urologist Dr. Saperston

did not like the side effects of having

stopped

Id.

for the relief of bladder pain or discomfort associated with

Antihistamines and anti inflammatory medicines

documented by Idaho

or treatment guidelines involving

notes the appellant’s statement that “Elmiron

worked but made

that followed

trials

the treatment of lC.”

in

also

FDA—approved

interstitial cystitis"]

and pain

report

controlled clinical

in limine,

show

it."'

that

the appellant prefers to use marijuana for the treatment of pain. These materials do not
constitute prima facie evidence that there

appellant for pain

in

These

materials

show

that

ruling

concerning the specific

she declined pain management

Idaho for her condition, including pain management options recommended

by a physician pain
In

legal alternatives available to the

management, nor do they undercut the

threat of immediate harm.

options legal

were no

specialist.

her reply brief the appellant seeks to minimize the impact of violating Idaho law by

citing “the trend

toward

legalization."

See

also Reply Brief of Appellant, at 1O (“Ms. Frank

not the only person purchasing marijuana for personal use
others, the

overwhelming number being recreational users
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.

.

in

.

Idaho. There are

is

many

“The state has not shown

that Ms. Frank’s possession of marijuana

defense

crime

to a

because there

The

is

caused any harm."). The Court

Idaho based upon the conduct being legal

in

a “trend"

in

some

ln

unaware

any

of

another state or

states to legalize the conduct.

appellant has also cited no authority holding that this

a necessity instruction.

in

is

is

relevant to the giving of

her reply brief the appellant asserts a

number

of statements

concerning pain and other matters that are asserted without any citation to authority or to
the record.

argument

See Bach

v.

Bagley, 148 Idaho 784, 790, 229 P.3d 1146, 1152 (2010) (“The

shall contain the [party's] contentions with respect to the issues

reasons therefor, with citations to

authorities, statutes

record relied upon”); |.A.R. 35(a)(6); City of Boise

26

n.1,

773 P.2d 642, 643

n.1

v.

and parts

of the transcript

Bench Sewer

(1988) (issue not

fully

presented

District,

.

.

.

the

and the

116 Idaho 25,

briefed or argued

is

deemed

abandoned)
VI.

The

shown

appellant has not

denying her motion

in

limine

CONCLUSION

that the magistrate

and motion

for reconsideration

as to the defense of necessity.

The

magistrate’s decisions are affirmed.

Dated

this

2‘

é

day of March 2019.

erald F Schroeder
SeniorDi rictJudge
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and

his discretion or erred in

in

not instructing the jury
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